Frenont, California

STATE GF CALI FORN A
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Respondent , Case Nos. 76-CE46-M
78-CE1-S
and
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DEA S ON AND CREER

O June 12, 1978, Admnistrative Law dficer (ALO
Robert A Dlsidoro issued the attached Decision and Qder in this
proceedi ng. Thereafter, Respondent and the General Counsel each
filed tinely exceptions wth a supporting brief. The Charging
Party and the General Gounsel each filed a brief inreply to
Respondent' s except i ons.

Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has del egated its authority
In this proceeding to a three-nenber panel.

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs and has decided to
TEETETETETETTTT
TEETETETETETTTT



affirmthe rulings, findings,? and conclusions of the ALOand to
adopt hi s recommended Q der.
Cated: March 16, 1979

GERALD A BROM, (hai r nan

RCBERT B. HUTCH NSCN  Menber

JGN P. MCARTHY, Menber

Y The ALO's [ecision is hereby corrected to reflect that: (1)
Jorge Val enzuel a was transferred to the soil roomin Decenber 1975,
not 1976 (ALO Decision, p. 7); (2% Mchael Proffitt, rather than
Seven Qover, asked Sster DeVWlfe, "Were is your friend, Jorge?"
CALO Decision, p. 8); and (3) "Fujinoto" and "A nmazan" were
m sspel | ed in the Deci sion.

5 ALRB No. 17 2.



CASE SUMVARY

Perry's Plants, Inc. 5 ALRB Nb. 17
Case Nos. 76-CE46-M
78-CE&1-S
ALO DEA S QN

_ The ALO concl uded that Respondent viol ated Labor Code
Section 1153 (¢) and (a) by di schar mfg its enpl o¥§es Jor ge
Val enzuel a and John Al mazan. The ALOfound that Respondent had
know edge that Val enzuel a was an active uni on menber and that such
work problens as he had did not justify his discharge. The ALO
further found that Respondent's asserted reason for di scharging
Al mazan, unreported absence fromwork, was pretextual .

The ALO concl uded that Doris Jorgenson was a super Vi sor
and agent of ResBondent w thin the neaning of the Act, and that her
viol ations of Labor Gode Section 1153(a), by engagi ng i n unl awf ul
interrogation of enpl oyees and surveillance of their union
activities, are therefore attributed to Respondent. Respondent
excepted to the ALOs conclusions, as to Doris Jorgenson s stat us,
but conceded that if she was a supervisor and agent her activities
violated the Act.

BOARD DEA S ON
The Board affirned the rulings, findings, and concl usi ons
of the ALO and adopted his recommended renedi al der.

REMED AL CROER _ _
Respondent was ordered to cease and desist fromits

unl awf ul di scrimnation, surveillance and interrogation, to offer

Val enzuel a and A nazan reinstatenent and to nake themwhol e for any

| osses they nay have suffered, and to post, nail and read the

attached Notice to Enpl oyees.

* * *

This Case Sumary is furnished for information only and i s not an
official statenent of the case, or of the ALRB.

* * *
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STATE CF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of g Case Nos. 76-CE46-M
78-CE-1-S
PERRY' S PLANTS, | NC g
Respondent , )
and g
LN TED FARM WRKERS CF AMER CA ) ol
AFL-aQ g >
oy
Charging Party. ) -7 R
) i

BETTY 0. BUCCAT, ESQ, Sacranento,
Galifornia, for the General (ounsel

RCBERT J. STUMPF, ESQ and FRECER (K A
MIRGAN ESQ of BRONSON BRONSON &
MKINNON San Franci sco, Galiforni a,
for the Respondent

D ANNA LYONS, ESQ, Sacramento, California,
for the Intervenor-Charging Party.

DEA S ON

Satenent of the Case
RCBERT A DISDORQ Admnistrative Law Oficer: These

consol i dated cases were heard before nme in Hayward, California,
commenci ng on April 24, 1978, and concludi ng on May 2, 1978. The
conpl ai nt charges that Respondent violated the Agricultural Labor
Rel ations Act (hereafter "the Act") inthat it discrimnatorily

di scharged enpl oyees Jorge Val enzuel a and John A nazan, and by and

through its agent and supervisor, Doris Jorgenson,



engaged in surveillance and interrogation of its enpl oyees re-
garding thei r uni on nenbership, views, and synpat hi es.

Al parties were given full opportunity to participate in
the hearing on the nerits, and to present w tnesses, docunentary
evidence and argunent. Prior to the presentation of evidence, the
parties agreed to amend the conplaint by interlineation and to the oral
answer to the conplaint, on the record, by Respondent. During the
course of the hearing, General Gounsel's notion to anend the conpl ai nt
to conformto the evidence by inserting the words "engaged i n
survei llance and" on line 22, page 3 (see Exhibit GZ1A) was granted.

Uoon the entire record herein, including testinony,
admssions, stipulations, and exhibits, upon ny observation of the
deneanor and credibility of each of the w tnesses, and upon
consideration of the briefs submtted by all parties after the
close of the hearing, | nake the follow ng findings of fact,
concl usions of |aw, and recomended renedy.

Fi ndi ngs of Fact and Concl usi ons of Law

. Jurisdiction
Pursuant to the stipulation of the parties, | find that
Respondent' s true nane is Arerican Garden Perry's P ants, Inc.; that
It 1s a corporation engaged in the nursery business wth its nain
office in La Puente, Galifornia, and branches in Frenont, California,
Carpinteria, Galifornia, and Phoenix, Arizona; that it is an
agricultural enployer wthin the neaning of Section 1140.4 (c); that

Its enpl oyees are agricul tural enpl oyees wthin



the nmeani ng of Section 1140.4 (b); and that the Wnhited Farm \rkers
of Arerica, AFL-AQ O (hereafter "UFW) is a | abor organi zation
representing agricultural enpl oyees wthin the neani ng of Section
1140. 4 (f) of the Act.

1. Respondent's "Technical" Affirnative Defense

Respondent asserts that the original charge in Case No.
76- CE- 46- M (Jorge Val enzuel @' s di scharge) "was not tinely filed"Y
because it was filed in Sacranento rather than in Salinas and "that
filing arguably was of no effect.” Respondent cites Section 20208 of
the ALRB Regul ations which provides that "a charge shall be filed in
the regional office where the alleged unfair |abor practice occurred
or is occurring, unless otherw se directed by the General Counsel ."
The substance of Respondent's argunent is that the charge shoul d have
been filed in the Salinas Regional Cifice rather than the Sacranento
Regi onal G fice because on Decenber 1, 1976, A anmeda County (the
county where the alleged unfair |abor practice occurred) was assi gned
to the Salinas Regional Ofice.

The evi dence established that the discharge of Jorge

Val enzuel a occurred on June 1, 1976. A copy of the unfair | abor

V' 8§1160. 2 of the ALRA states "... No conplaint shall issue based
upon an%/ unfair | abor ﬁr actice occurring nore than six nonths prior
to the filing of the charge with the Board and the service of a copy
t hereof upon the person agai hst whom such charge is nmade . . :



practice charge was served on the Respondent on Novenber 30,
1976, and it was filed at the Sacranento Regional (fice on
Decenber 1, 1976. The charge was filed on the | ast day of the
six nonth limtation period referred to in Section 1160.2 of the
Act. That day was the first day the regional offices reopened
after a prolonged and uncertai n period during which the ALRB

of fi ces had been cl osed because of |ack of funds. Prior to the
closing of the ALRB offices, A ameda Gounty had been assigned to
the Sacranento Regional (fice. On Decenber 1, 1976, the day of
the offices' reopening, Al aneda County was assigned to the
Slinas Regional Ofice. Subsequently, A ameda County was
shifted back to the Sacramento Regional Gfice. Wen the charge
was filed in the Sacranento Regional (fice by the UFWon Decem
ber 1, 1976, Jayne Perez, the Sacranento Regi on Docket d erk, was
directed by Mke Vargas, the Sacranento Supervising Board Agent,
to accept, file, and eventually transfer the charge to the
appropriate region. n that day there was sone confusion in the
Sacranento Regional CGifice as to the appropriate region for

A ameda County.

Respondent was given tinely notice of the charge, and
was given the opportunity to present any and all evi dence and/ or
argunent as to howthe filing in the Sacranento Regional Cfice
rather than in the Salinas Regional (fice prejudiced its posi -
tion. Respondent presented no evidence or argunents in that
regard. Respondent counsel assures us that he "raised this issue

at the hearing in good faith and out of an abundance of caution."



| conclude that Respondent's affirnati ve defense is w thout
nerit and that the conpl ai nt based on Charge No. 76- CE-46-Mwas properly
I ssued wthin the nmeaning of Section 1160.2 of the Act by virtue of that
charge having been filed in the Sacranento Regional (fice wthin six
nonths of the alleged unfair |abor practice. Section 20208 of the
Board's Regulations is in the nature of a venue rul e and does not
purport to regulate the jurisdiction of the Board. The Regul ations give
the General Counsel discretion with respect to deternmning where a
charge shoul d be filed. The General Gounsel exercised that discretion
in accepting, filing, and eventually transferring this charge to the
appropriate region. ¢ Snce Respondent had tinely notice of the charge
and its substantial rights were not affected by the filing of the charge
in the Sacranento Regional Ofice rather than in the Salinas Regi onal
dfice, Respondent is entitled to no relief under its technical

affirmati ve def ense.?

2/ Regul ation Section 20110 defines the term"general counsel” in

terns of Labor Code Section 1149 which provides that "... The
General Gounsel shall . . . appoint . . . admnistrative assistants
and ot her enpl oyees as necessary for the proper exercise of his
duties . . . [and] shall exercise general supervision over . . . t he

of ficers and enpl oyees in the regional offices .

3/ Bvenif the filing in Sacramento were construed to be a technical
defect, the NLRB has held that a nere technical defect, such as
service of the charge by the use of ordinary nmail rather than
registered mail, was harmess, for it did not affect the substantial
rights of the errpl oyer and shoul d be di sregarded. Olin Industries,
Inc. v. NLRB (CA 5, 1951) 192 F2d 799, denying rehearing of 28 LRRVI
2474, 29 LRRM 2117.



I1l. The Dscrimnatory D scharges of
Val enzuel a and Al nazan

Arerican Garden Perry's Plants, Inc. (hereafter "Perry's
M ants") produces and sells varieties of annual and perenni al
beddi ng plants, ground cover plants, and various trees and shrubs.
The Enpl oyee Manual (Exhibit GZ9) contains a brief history of the
conpany and sets forth its rules, regulations, and enpl oyee
benefits. Branch Manager Ron Stacy produced Exhibit R 5 during
the course of his testinony, which sets forth the conpany's
organi zational structure or "work flowchart." Ron Sacy, Steve
dover, Mke Proffitt, Locke Jorgenson, and Rudy Torrovillas are
supervisors within the neaning of Section 1140.4 (j) of the Act.
Perry's Plants also utilizes crewleaders or "lead persons” in
vari ous crews.

Jorge Val enzuel a was hired at Perry's P ants’ Frenont

Branch in the summer of 1975 by Assistant Producti on Manager M ke
Proffitt. Valenzuela was initially assigned to the stock field.
Proffitt told Val enzuel a that there were "always three or four
working there," thus giving Val enzuel a the inpression that the job
wth Perry’s Plants was permanent. Val enzuel a worked in the stock
field for approximately four or five nonths, during which tine
there were no conplaints regarding his productivity. In fact,
according to Val enzuel a's testinony, Mke Proffitt conplinented
himon the job he was doing in the stock field, saying that things
were going "real nice," and that the planting was bei ng done ahead

of the schedul ed conpl etion of the new stock field at the nursery.



I n approxi mat el y Novenber, 1975, Production Manager St eve
QA over transferred Val enzuel a to the watering crew, after havi ng asked
Val enzuela if he would "like to" do watering 'and after Val enzuel a
responded that he "didn't know " and that he had "never done it."
Val enzuel a worked on the watering crew for approxinately one and a hal f
nonths. Q over and ot her Respondent w tnesses testified that during
that tine Val enzuel a' s performance as an irrigator was not
satisfactory. They testified that, on occasion, they observed "dry
spots" that had to be watered by others. Qdover testified that a
worker in the watering crew woul d characteristically go through a
training period during the first nonth. Testinony regardi ng
Val enzuel a's propensity to | eave dry spots related to Val enzuel a’s
first weeks on the job. Val enzuel a expl ained that he didn't have enough
time to do the watering properly because his i medi at e supervi sor, Rudy
Torrovillas, frequently took himfromhis watering duties to do ot her
jobs, such as unl oadi ng trucks. Val enzuel a conpl ai ned about this to
Torrovillas and QG over, and on at | east one occasi on Val enzuel a, al ong
with fellowwaterer Philberto went to dover specifically to conplain
about Torrovillas' propensity to take themaway to do ot her jobs,
making it difficult for themto irrigate properly.

Sonetine in Decenber, 1976, Val enzuela told QG over "I seem
to be having a little difficuty wth the watering,"” and requested a
transfer, whereupon he was transferred to the soil roomwhere he

worked for two or three weeks. During this period,



however, he woul d periodically be assigned to do stock field work.

Val enzuel a and fellow soil roomworker Peter Qnos testified that there
were no conpl aints about Val enzuel @' s work in the soil room however,
Qover testified that he was not satisfied wth Valenzuela's work in
the soil room because he had heard fromPete Qnos that Val enzuel a was
sl ow and was hol ding things up. Val enzuel a testified that while working
in the soil roomhe had conpl ai ned about how dusty it was. @ over
testified that a need arose for nore enpl oyees in anot her departnent,
and therefore @ over transferred Val enzuel a to the noving crew where he
remai ned until his discharge on June 1, 1976.

I n January, 1976, the URWbegan organi zational activities at
Respondent’'s Frenont Branch. Sister Juliana DeVdl fe | ed the canpai gn.
Respondent' s supervi sors acconpani ed her each tinme she went onto
Respondent's property to talk to the workers. She testified that
Val enzuel a was the nost active enpl oyee supporter of the UFW He
assisted her in her organizational efforts by passing out |leaflets in
the parking | ot which was located in front of the conpany office; he
tal ked to workers at break tine and lunch tine about the union; he
signed a WFWaut hori zati on card; he attended uni on neetings; he was a
nenber of the organizing coommttee; he arranged wth the conpany for
the nmen to get off a half hour early to attend a union neeting. Wen
Val enzuel a reported to her that G over had agreed to | et the nen of f
early for the union neeting, Proffitt was present and heard the
conversation. On the day of the pre-election conference, G over asked

S ster DeWl fe, "Were is your friend, Jorge?"



n January 21, 1976, a petition for certification was filed
by Sster Juliana. She introduced herself to Branch Manager Ron S acy
when she served himw th the petition. The representation el ecti on was
hel d on January 28, and the UFWwon. Oh February 6, 1976, the regi onal
of fices of the ALRB were cl osed due to the exhaustion of funds.
A though the UFWhad won the election, no certification had yet been
issued. At about the tine the regional offices were closed, Val enzuel a
was el ected President of the Ranch or Negotiating Conmttee.

(n June 1, 1976, Val enzuel a was told that he was
"laid-off." He was not informed that he was, in fact, "discharged' until
he was |ater given a termnation notice (see Exhibit G53) wherein GQ over
narked the notice so as to indicate that Val enzuel a was not "avail abl e for
rehire" due to "narginal productivity—consistently dropped flats instead
of laying flats down when transferring flats fromone area to another."
(Val enzuel a had no prior warning regarding his possi bl e di scharge for
"margi nal productivity.") Qover also indicated on the notice that
Val enzuel a was "l ai d-of f" because of "lack of work" and "enpl oyee wor ked
on noving crew Entire crewwas laid off. Enployee had worked in ot her
areas and was dissatisfied. For these reasons enpl oyee was not
transferred to a new working assignment." (Actually, the entire crew had
not been laid off. It was proved at the hearing that crew nenber Raul
Ramrez was transferred to the other noving crew)

Qover testified that al though he had checked the box
| abel ed "l aid-of f" instead of the box | abel ed "di scharged,” the intent
of the termnation notice was to di scharge Val enzuel a. Respondent
admtted the "discharge,” and therefore there is no issue in that
regard. @ over explained that he chose to fill out the termnation
notice the way he did so as to mnimze the



potential adverse effect on Valenzuela' s ability to obtai n ot her

enpl oynent. The evi dence established that Respondent was in the
process of dimnishing its work force on a seasonal basis at the tine
Val enzuel a was termnated; however, there was no evi dence that other
"laid-of f" workers were simlarly unavailable for rehire.

| find that although Respondent presented sone evi dence
that Val enzuel @' s work in the noving crew was unsati sfactory, taken
as a whole, that evidence did not justify Val enzuel a's di scharge
under the circunstances presented in this case. Val enzuel a was put in
charge of the three-person noving crew because of his ability to read
English. It was his responsibility to direct delivery of the plants
to designated areas by reading the | abels. There was sone vague
testinmony that Val enzuel a tended to drop nore than his fair share of
flats and that G over adnoni shed hi mon one occasion to be careful to
set the flats down rather than to drop them Respondent w tnesses
testified that dropping the flats damaged the arrangenent and condi -
tion of the plants contained therein, and that all workers, including
supervi sorial personnel, occasionally dropped flats instead of
setting t hem down.

Even if Val enzuel a' s performance in the noving crew
justified his not being eligible for rehire in that capacity,
Respondent' s refusal to consider Val enzuel a avail abl e for rehire was
not justified in light of Val enzuel a s commendabl e perfornance in the

stock field and the fact that there were workers wth

10.



| ess seniority still working in the stock field when Val enzuel a was
di scharged. At the very least, Val enzuel a shoul d have been avail abl e
for rehire inthe stock field. Instead, he was treated differently
fromthe others who were "laid-off" at the sane tine as bei ng not
"available for rehire." This appears to have been because of his
participation in protected activities.

Respondent argues that the evidence does not establish that
Respondent had know edge of Val enzuel @' s purported union activities.
| disagree. S ster DeVWdlfe testified that she saw Proffitt and Stacy
by the office door at a tinme when she and Val enzuel a were passi ng out
union leaflets in the parking ot near the office. She testified
that she woul d frequently speak to Val enzuela in the parking ot in
front of the office in full viewof the supervisors. As indicated
earlier, Val enzuel a had obt ai ned per mssi on from Producti on Manager
A over for the nen to leave work a half hour early to attend a union
neeting, and Assistant Production Manager Proffitt was nade privy to
that information. Shortly before the pre-election conference,
Proffitt asked organi zer DeV@l fe where her friend was, referring to
Val enzuel a. Additionally, there was testinony that prior to the
el ection, the conpany engaged i n a no-uni on canpai gn and that there
wer e supervisorial neetings conducted by an anti-union specialist by
the nane of Larabee, during the course of which the supervisors were
instructed that one criterion to be used in determni ng whet her an
enpl oyee was pro-uni on was whet her he was out spoken during conpany

neetings. Qover testified that Val enzuel a

11.



was out spoken. dover also testified that nany of the enpl oyees
woul d tell hi mwho supported the union, and that Val enzuel a was
designated as a union supporter. In fact, Qover admtted sayi ng
to Val enzuel a on one occasion, "How s Uicle Caesar?' Val enzuel a
testified that at one conpany neeting, he conpl ai ned of unsati s-
factory working conditions relating to the hazard presented by the
conpany's failure to clearly distinguish the potable water faucets
fromthe chemcal water faucets. There was al so testinony that

Val enzuel a frequently asked questions about the benefits provided
by the conpany, and how they conpared w th uni on benefits. There
was testinony that after Val enzuel a was el ected President of the
Ranch Coomttee, supervisor Torrovillas would cooment, "Howis the
President? Howis Chavez?' Valenzuela testified that this

conti nuous reference to his position on the Ranch Commttee

conti nued until he was discharged on June 1, 1976. Production
Manager Qover testified that he was the one who nade the deci si on
to discharge Val enzuela. Qover further testified that his adanant
anti-uni on philosophy was well known at Perry's M ants.

John Al nazon began working at Perry's P ants in June or

July, 1975 in the stock field. After several weeks, he was offered
the job of truck driver which he accepted and performed for five or
six nonths, after which he requested a transfer. He then worked
for a brief period assenbling or hel ping in the noving crew

Around Decenber, 1975 QG over assigned A nazon to operate a fork

lift, which he did for over two years until his

12.



di scharge on January 23, 1978.

A nmazon's termnation notice states that he was di scharged
because there was "No notification of absence after 1 wk. (1/9/78)"
(see Exhibit R12). The evidence presented at this hearing
establ i shed that A nazon becane sick on Decenber 31, 1977 with a flu
type affliction. He was unable to report to work on January 3rd (the
first day of work follow ng the New Year holiday) because of his
i1l ness, and Respondent received notice of that fact fromA nazon's
wife on that day, as well as a note froma nedi cal doctor to the
effect that John Al mazon woul d not be able to report to work before
January 9th because of his illness. Oh or about January 9, A nazon
was still sick. He nade anot her appointnent with the doctor.
Proffitt tel ephoned the doctor's office on January 10th and | ear ned
that A mazon was still on nedication and that he had sone type of
pneunoni a. On January 13th, Ms. A nmazon inforned Respondent's
secretary that her husband was still ill. O that sane day, Proffitt
renarked to anot her worker that A mazon was absent because he had
pneunoni a. n January 20th, Ms. A nmazon told Proffitt that her
husband was still sick. Proffitt told her to tell John to take care
of hinself and to bring a note fromthe doctor when he returned to
work. Al nazon reported to work on the norning of January 23rd with a
doctor's excuse regarding his absence. Hs time card was not inits
usual place. He nade inquiry and ultimately learned fromProffitt
that he had been di scharged because he hadn't notified themregardi ng

his absence after January 9th. A nazon

13.



gave the doctor's letter to Proffitt, whereupon Proffitt offered
A mazon the opportunity to fill out a new application for work in
sone capacity other than fork lift operator or to cut ivy and sell
it to the Respondent as an i ndependent contractor.?

Respondent admts that it discharged A inazon on or about
January 23, 1978; therefore, it is not necessary to bel abor the
question of whether the offers to buy ivy fromA nazon or to have him
fill out a new application for a job other than fork Iift operator
negate the di scharge and/or are el enents of a constructive di scharge.
The issue in this instance i s whet her Respondent had know edge of
A mazon's pro-union activities and, if so, whether the di scharge was
justified wthin the neaning of the relevant | aw

Respondent argues that the evi dence does not establish that
It had know edge that A mazon supported the union or engaged in pro-
union activities. | disagree. The preponderance of the evidence
presented at this hearing established that Al nazon had been sel ect ed
by the UPWto be a nenber of the Negotiating Coomttee as early as
Decenber 13, 1977, and that his supervi sor

4/ Respondent's Enpl oyee Manual (Exhibit GG 9) nakes frequent _
reference to "continuous service" wth respect to enpl oyee benefits.
A mazon testified that he assuned he woul d | ose his seniority rights
and ot her continuous service benefits if he filled out a new
application for sone other work. He did not specifi caIIK ask Proffitt
if that were true, and Proffitt did not advise himthat he woul d be
anything other than a new enpl oyee. |In fact, Proffitt admtted that
he | oaded the options in favor of cutting ivy so as to persuade

A nazon to accept that choice.
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Mke Proffitt knewit. A nazon spoke to other enpl oyees about the
union, attended and encouraged ot her enpl oyees to attend uni on
neetings, and passed out union |leaflets in the parking | ot near the
Respondent's office. On Decenber 13, 1977, UFWorgani zer Ken

Fugi not o asked Production Manager Proffitt (he had succeeded G over)
if he could talk to John A nazon and several other workers about
attending a negotiation neeting. Proffitt gathered the workers and
expl ained to themthat he woul d be di sappointed if they left their
jobs to attend a Negotiation Conmttee neeting of which he had no
prior notice, and that their absence woul d cost the conpany
substantial suns of noney. The workers were di ssuaded from
participating in the bargai ning session; however, later that sane day
Proffitt asked A mazon whet her or not A nazon had seriously intended
to attend the negotiation neeting. A nmazon testified that he told
Proffitt that he had intended to go, but he did not want to be the
only one, and therefore had returned to his job. A mazon frequently
wal ked wi th organi zer Fugi not o when he cane onto Respondent's
property. A Respondent supervisor usually escorted Fugi noto whenever
he entered Respondent's property. On Decenber 23, 1977, A nmazon
attended a neeting during work tine, on conpany property, called and
conduct ed by Doris Jorgenson wherei n she advocat ed a no-uni on
position. The najority of the workers attended the neeting,

I ncl udi ng supervisor Torrovillas. A the end of the neeting, A nmazon
suggested to the workers present that they all go to the next UFW

neeting to get the facts for thensel ves.
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A mazon inforned the enpl oyees of the next UFWneeting whi ch was
schedul ed for Decenber 29, 1977. (Onh Decenber 29, 1977, after work, a
car caravan, including John A mazon and his wfe, foll owed UFW

organi zer Fugi noto from Respondent's nursery to the uni on neeting
place. Doris Jorgenson was one of those who attended the neeting that
evening. After the neeting, she asked A nazon what he thought about

t he uni on position, and A nazon responded that he favored the UFW
The foll owi ng day, Decenber 30, 1977, was A nazon's | ast working day
for Respondent .

I n Decenber of 1977, Doris Jorgenson was the "Supervisor of
Production and Repair of Pots and Hats" (see Respondent Exhibit R
10). She was narried to supervi sor Locke Jorgenson. Respondent's
total nonnmanagerial work force at its Frenont nursery is between 50
and 100 workers, dependi ng upon the seasonal needs. Al of the above
mtigates agai nst Respondent’'s contention that it had no know edge
that A nmazon supported the union or engaged in pro-union activities at
the tine he was di scharged on January 23, 1978.

Regar di ng Respondent' s preferred reasons for A nazon's
discharge, | find that the reason set forth in the termnation notice
(Bxhibit R12), i.e., "No notification of absence after 1 wk.
(1/9/78)," was not justified by the evidence. | find that Respondent
did have sufficient know edge of A mazon's nedi cal incapacity, and
that Proffitt's "reason for termnation” was a pretext within the
neani ng of the applicabl e | abor | aw di scussed bel ow, and, noreover,
was contrary to the policies set forth in Respondent's Enpl oyee
Manual .  That nanual provides that wth respect to sick | eave, a
doctor's certificate of disability shall be required every 30 days to
establish qualification for sick
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| eave, and that an enpl oyee returning froma | eave of absence of

| ess than 30 days will be returned to his forner job (see Exhi bit
GG 9, page 7). There was evidence that A mazon had been absent from
work for extended periods due to injury or illness prior to the
absence which culmnated in his termnation. In each of those
previous instances, he was returned to his forner job by Respondent.
These previous sick | eave absences were before he becane invol ved in
the URVJ organi zational activities commenci ng i n Decenber of 1977.

It should be noted that the evidence established that after the UFW
won the el ection on January 28, 1976, it did not resune

organi zational activities at Respondent's nursery until Decenber of
1977.

At this hearing, Respondent offered an additional reason
for Amazon's termnation, i.e., narginal or erratic work
perfornmance. Respondent sought to establish that A nazon had a
history of tardiness and that he tended to talk to the wormen too
much to the detrinent of his fork |ift operator duties. Suffice it
to say that this preferred evi dence was vague, inconsistent, and
questionable at best. In any event, it is different fromthe reason
for termnation given at the tine of the discharge, and in sone
respects appears to be an afterthought thereto. For exanpl e,
Producti on Manager Mke Proffitt testified that he personally wote
Exhibit GG 12 which appears to be a reprinmand for a "work sl ow down"
caused by Alnazon. It is dated "Sept. 28, "77;" however there are
I npressions on that sheet of paper which indicate that it coul d have
been witten on or after February 2, 1978, which is two weeks after
A mazon was termnated and Respondent had been served with the

unfair |abor practice conplaint, and two
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weeks before the originally schedul ed hearing date of February 15,
1978. The inpressions appear to be the result of Proffitt's having
witten on a sheet of paper directly on top of the A nmazon repri nand.
The inpressions are of words witten in straight |ines correspondi ng
tothe printed lines on the tablet sheets. They relate to a person
naned Val dez whose check was lost on "2/2/78." Proffitt was
confronted wth the inpressions and their significance by UFWcounsel
at the hearing. Proffitt testified that the inpressions appeared to
be his witing, but he could offer no expl anation as to how t hey got
on the A mazon reprimand. UFWcounsel contends that the inpressions
relating to the 2/2/78 incident appear on the A mazon reprinmand dat ed
Septenber 28, 1977 because Proffitt wote both docunents on sheets of
paper fromthe sanme tablet and that he wote about the 2/2/78

I ncident before he wote the Al nazon reprinand, thus indicating "that

Respondent has nanuf actured evi dence for use at the hearing. "

A nmazon testified credibly that he never received any
witten reprimands or conplaints regarding his work except for one
smal |l slip of paper upon which was witten in English something to
the effect that he had mssed work on a certain Monday and had fail ed
toreport to the conpany. Proffitt did not testify that he had ever
presented the "Sept. 28, "77" reprinand to A nazon; however, he did
testify that he presented Exhibit R3 (final warning for
over abundance of tardiness) to Alnazon. Again, Proffitt's credibility
I's weakened by the fact that R3 is not dated, nor does it in any way
refer to an identifiable period of tinme during Almazon's two and one-

hal f year tenure wth Perry's HAants.
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Additional evidence relating to Proffitt's questionabl e
credibility involves Exhibits R6 and R10. Proffitt testified that
these were original docunents (job descriptions), he had prepared,
copi es of which he personally handed to Respondent enpl oyees Doris
Jorgenson and Betty Cason; however, Respondent's own wtness, Doris
Jorgenson, testified that General Gounsel's Exhibits G510 and GG 11
were true copi es of the docunents she and Betty Cason received from
Proffitt, and not R 6 and R 10. Again, when confronted, Proffitt coul d
of fer no expl anati on.

Addi tional evidence undermning Proffitt'-s credibility is
Respondent's Exhibit R 12, A mazon's Termnation Notice. Proffitt
testified that although he didn't tell A nmazon that he was fired until
January 23rd, he had actually fired himon 1/17/78 as set forth in the
notice he allegedly prepared on January 17th. He testified that as a
result of a conversation he had with A mazon's w fe on January 20t h,
he wote on the notice that A nazon would be available for rehire if
"he coul d show an excused absence fromhis Or & be willing to change
job duties.” Again, he failed to explain howhis witing on the 17th
was influenced by a conversation which did not take place until the
20th. He also testified that he didn't tell Ms. A nmazon he had
already fired her husband (as of the 17th) during, his conversation
wth her on the 20th, but had nerely told her to tell her husband to
take care of hinself and to bring a doctor's excuse when he ret urned
to work

| find that the evidence preponderates in favor of General
Gounsel and Charging Party's contention that John Al nazon was

di scharged because of his pro-union activity and agai nst
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Respondent' s contention that his discharge was justified because of his
al | eged unnotified absence and/or unsatisfactory work perfornance.

The law rel evant to Val enzuel a and Al mazon' s di scharges is
set forth in Section 1153 of the ALRA which states:

"It shall be an unfair |abor practice for an agricul tural
enpl oyer to do any of the fol | ow ng:

(a) Tointerfere wth, restrain, or coerce agricultural
enployees in the exercise of their rights guaranteed in
Section 1152.

(c) BY discrimnation inregard to the hiring or
tenure of enpl oyment, or any termor condition of enploynent,
to encourage or di scourage nenbership in any | abor
organi zation. "

Section 1152 of the ALRA provides that:

"Enpl oyees shal | have the right to sel f-organi zation, to
form join, or assist |abor organizations, to bargain
collectively through representatives of their own choosing, and
to engage in other concerted activities for the purpose of
collective bargaining or other nutual aid or protection, and
shall also have the right to refrain fromany or all such
activities except to the extent that such right may be affected
by an agreenent requiring nenbership in a | abor organization as a
condi tion of continued enpl oynent as authorized in Subdi vi sion
(c) of Section 1153.

ALRA Section 1148 directs the Board to fol |l ow applicabl e
precedents of the National Labor Relations Act, as anended. Sections
1153 (a) and (c) are essentially identical to Sections 8(a)(l) and (3)
of the National Labor Relations Act, and Section 1152 of the ALRA
corresponds to Section 7 of the National Labor Rel ations Act.

The ALRB has hel d that an enpl oyer who di scharges a wor ker
because of his union activities violates Section 1153 (c) and,

derivatively, Section 1153 (a). See, e.g., Arnaudo Bros., Inc.
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(1977) 3 ALRB No. 78; Maggi o- Tostado, Inc. (1977) 3 ALRB No. 33;
Sunnysi de Nursery, Inc. (1977) 3 ALRB Nb. 42, and Henet Wol esal e
(1977) 3 ALRB No. 47.

The ALRA 81153 (c) [NLRA 88 (a) (3)] prohibition against

discrimnation to encourage or di scourage uni on nenbership i ncl udes
"di scouraging participation in concerted activities." NRBv. Eie
Resistor Gorp. (1963) 373 U S 221, 233, 53 LRRM2121. D scharges in

retaliation for union activity, therefore, violate Sections 1153 (a)
and (c) because they not only discrimnate in regard to tenure of
enpl oynent to di scourage uni on nenbership, but also interfere with
enpl oyee rights protected by Section 1152 of the Act.

Al though the sanme enpl oyer conduct nay constitute a violation
of Sections 1153 (a) and (c), the elenents required to prove the two
violations differ. Afinding of an NLRA 88 (a) (1) [ALRA 81153 (a)]
violation is made upon a show ng that enpl oyer conduct would tend to
interfere wth, restrain or coerce reasonabl e enpl oyees i n the exercise
of their right to engage in protected, concerted activity. It is an
obj ective standard and requires neither anti-union ani nus nor the
effect of discouraging union menbership. N.RBv. Gorning GQass Wrks
(CA 1, 1961) 293 F2d 784, 45 LRRMI2759; NLRB v. MCatron (CA 9, 1954)
216 F2d 212, 35 LRRM 2012, cert, den. (1955) 334 U S 943, 35 LRRM

2461. Federal Courts of Appeal have declined to find violations of
Section 8(a)(3) because the di scharges did not di scourage union

nenber shi p, yet enforced NLRB reinstatenent and back pay orders
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because the di scharges were found to constitute illegal interference
under Section 8(a)(1) . See, e.g., NLRBv. J.I. Case (0. (8th dr.,
1952) 198 F2d 919, 30 LRRM 2624, cert, den. (1953) 345 U S 917, 31 LRRM
2468; Mvdern Mdtors v. NLRB (8th dr., 1952) 198 F2d 925, 30 LRRM 2628.
A finding of a violation of NLRA 88 (a) (3) [ALRA 81153

(c) requires a show ng that the enpl oyer acted "to encourage or

di scourage nenbership in any | abor organization" and that this
effect is brought about by "discrimnation.” The Uhited Sates
Suprene GCourt noted in Radio Gficers Lhion v. NLRB (1954) 847 U S.
39, 33 LRRM 2417, that al though the "rel evance of the notivation of

the enpl oyer . . . has been consistently recognized . . . under
8(a)(3) ... it is also clear that specific evidence of intent to
encourage or discourage is not an indispensabl e el enent of proof of
violation of 8(a)(3) . . . [Recognition that specific proof of
intent is unnecessary where enpl oyer conduct inherently encourages
or di scourages union nmenbership is but an application of the common
lawrule that a man is held to intend the foreseeabl e consequences
of his conduct. "

Subsequently, the United Sates Supreme Court held, in
NLRB v. GQeat Dane Trailers, Inc. (1967) 388 U S 26, 65 LRRV

2465:. "[1]f it can reasonably be concluded that the enpl oyer's

discrimnatory conduct was 'inherently destructive of inportant
enpl oyee rights,' no proof of an anti-union notive i s needed and
the Board can find an unfair |abor practice even if the enpl oyer
I ntroduces evi dence that the conduct was notivated by busi ness

consi derati ons. "
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Were it is necessary to establish unlawful notivation by
the enpl oyer, the NLRB has continued to accept traditional indicia of
discrimnatory intent, draw ng inferences fromcircunstantial
evidence, as it is generally all that is available to prove "notive"
in any type of case. See NLRB v. Putnam Tool Gonpany (6th Gr., 1961)
290 F2d 663, 48 LRRM 2263. For exanpl e:

A (Changes in position in respect to explaining the reason
for the discharge. Federal Mbgul Gorp., Serling Dv. v. NLRB (CA 8,
1968) 391 F2d 713, 67 LRRM 2686; NLRB v. Buitoni Foods Gorp. (CA 3,
1962) 298 F2d 713, 49 LRRM 2397; J. R Townsend Lincoln Mercury (1973)
202 NLRB 71, 82 LRRM 1793; Holiday Inn of Henyetta, (1972) 198 NLRB
410, 80 LRRM 1697, enforced (CA 10, 1973) 4S8 F2d 498, 84 LRRM 2585;
Plant dty Seel Gorp. (1962) 138 NLRB 839, enforced (CA 5, 1964) 331
F2d 511; Harry F. Berggren & Sons, Inc. (1967) 165 NLRB 353, enforced
(CA 8, 1969) 406 F2d 239, cert, den. 396 U S 823; American Casting
Services, Inc. (1965) 151 NLRB No. 23, enforced (CA 7, 1966) 365 F2d
168.

B. Failure to warn the enpl oyees prior to discharge.
NRBv. Md Sate Sportswear (CA 5, 1969) 412 F2d 537, 71 LRRM
2370; Sathern Furniture Mg. Go., (CA5 1952) 29 LRRM 2392; N.RB
v. Lone Sar Textiles, Inc. (CA5, 1967) 386 F2d 535, 67 LRRV 2221;
Qeat Atlantic and Pacific Tea (0. (1974) 210 NLRB 593, 86 LRRM
1444; | ndependent Gavel (o., Inc., 226 NLRB No. 176, 94 LRRM 1176.

C Failure to tell the enpl oyee the reason for the

di scharge at the tine of the discharge. Forest Park Anbul ance

23.



Servi ce (1973) 202 NLRB 550, 84 LRRM 1506; Al ano Express, Inc. (1972) 200
NLRB 178, 82 LRRVI 1148, enforced (CA 5, 1974) 85 LRRM 2768.

D Delay in the discharge after know edge of an
offense. Montgonery Vlrd & Go. (1972) 197 NLRB 519, 80 LRRM 1778.

In order to establish discrimnatory di scharge of an
enpl oyee for engagi ng i n uni on organi zing or other protected concerted
activity, it nust be shown that the enpl oyer had some know edge t hat
the enpl oyee was so engaged. See, e.g., NLRB v. Witin Machi ne Wrks
(1st dr., 1953) 204 F2d 883, 32 LRRM 2201. A supervisor's know edge

of enpl oyee activities is routinely inputed to the enpl oyer. N.RBv.
Al abama Marble Go. (1949) 83 NLRB 1047, 24 LRRM1179; NLRB v.
MacDonal d Engi neering Go. (1973) 202 NLRB No. 113, 82 LRRM 1646.

Ohce a prinma faci e case has been established that an
enpl oyee was di scharged because of his union activities, it
becones i ncunbent upon respondent, if it would avoid that result,
to cone forward wth a valid explanation for the di scharge.
Maggi o- Tostado, Inc., supra;, NLRBv. MIler Redwood Conpany (1967)
164 NLRB 389, 65 LRRM 1118, enforced (9th dr.
1969) 407 F2d 1366, 1370, 70 LRRM 2868; NLRB v. Standard Contai ner (o.

(1968) 171 NLRB 433, 68 LRRM 1158, enforced (5th dr.,
1970) 428 F2d 793, 794, 74 LRRM 2560; NLRB v. Qeat Dane Trailers,

Inc., supra; Arnaudo Bros., Inc., supra.
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The NLRB has frequently rejected respondent's preferred
justifications for the discharge, finding a violation of Section
8(a)(3) where otherw se lawful, economcally justified di scharges
are carried out in adiscrimnatory fashion. See, e.g., Braswell

Mtor Freight Lines, Inc. (1966) 61 LRRM 1119 (several enpl oyees

di sregarded instructions, but only union nenbers pernanently
di scharged); QO sen Bodies, Inc. (1970) 74 LRRM 1027 (termnation of
uni on adherent viol ated NLRA despite the claimthat he "quit" by

refusing to accept a job transfer); Qinton Packing Go., Inc. (1971)

77 LRRM 1910 (di scharge of union adherents allegedly for |eaving
work violated the NLRA where other workers were not).

In addition to the above, other rel evant cases deal i ng
w th enpl oyer defenses claimng either |ack of work or poor
performance as a justification for the alleged y discrimnatory
di scharge are as fol |l ows:

Even credi bl e clai ns by respondent that di scharges
occurred because work was not avail able do not end the inquiry
because | ayoffs that may be warranted under Section 8(a)(3) have
been held to violate 8(a)(1l) where they were handl ed in a nanner
that gave enpl oyees the idea that it was no ordinary layoff, but a
puni shnent for union activities. NRBv. VacuumP ating Go. (1965)
155 NLRB No. 73, 60 LRRM 1401.

Prior tol erance of conduct identical to that used as a
pretext for a discharge which takes place after union activity has

begun is a strong indication of the discrimnatory nature of
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the discharge. N.RBv. Princeton Inn (CA 3, 1970) 424 F2d 264, 73 LRRM
3002; NLRBv. Finesville Mg. . (CA5, 1968) 400 F2d 644, 69 LRRV
2307; Hackett Precision Go. (1971) 190 NLRB 72, 77 LRRV 1230; John J.
Canova & Teansters Local 137 (1976) 227 NLRB No. 269; Edward G Budd
Mg. G. v. NNRB (CA 3, 1943) 138 F2d 86, 13 LRRM512.

Even where respondent offers a valid conplaint as to job
perfornance, a violation may be found where there is a discrimnatory

intent. In Sunnyside Nurseries, Inc., supra, the ALRB said "Even

where a valid reason for a discharge may exist, a di scharge

nonet hel ess viol ates the Act where the noving reason for it relates
tounion activity." dting wth approval NLRB v. Linda Jo Shoe (o.
(CA 5, 1962) 307 F2d 355; see also S. Kuramura, Inc. (1977) 3 ALRB
No. 49. In High H Wlison Gorp. v. NLRB (CA 3, 1969) 71 LRRM 2821 at
2831, the Third Arcuit Gourt of Appeals said, "It nay be that

nei ther was an ideal or even an accept abl e enpl oyee, but the policy
and protection provided by the NLRA does not allow the enpl oyer to
substitute 'good reasons' for 'real reasons' when the purpose of the
discharge is to retaliate for an enpl oyee's concerted activities."
See al so Advanced Business Forns Gorp. (CA 2, 1972) 82 LRRM 2161;
Wnchester Spinning Go. (CA 4, 1968) 69 LRRM 2458; Edward G Budd
Mg. . v. NLRB, supra.

The degree of proof required to establish that any person
has engaged in an unfair |abor practice is by a "preponderance of the
testinony taken." GCalif. Labor Code Section 1160. 3.
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In the case of S. Kuramura, Inc. (1977) 3 ALRB Nb. 49, at

page 12, the Board provides us wth the fol |l ow ng gui deli nes:

... O course, the General Gounsel has the burden to prove that
t he respondent di scharged the enpl oyee because of his or her
union activities or synpathies. It is rarely possible to prove
this by direct evidence.

Dscrimnatory intent when di schargi ng an enpl oyee is
"nornal |y supportable only by the circunstances and
circunstantial evidence." Anal gamated d ot hi ng Wrkers of
Arerica, AFL-QOv. N.RB, 302 F.2d 186, 190 (CADC 1962),
citing NRBv. Link-Belt Go., 311 U S 584, 597, 602, 61 S Q.
358, 85 L.E. 368 (1941). The Board nay draw reasonabl e
i nferences fromthe established facts in order to ascertain the
enpl oyer's true notive. Even though there is evidence to
support a justifiable ground for the discharge, a violation nmay
nevert hel ess be found where the union activity is the novi ng
cause behi nd the di scharge or where the enpl oyee woul d not have
been fired 'but for'her union activities. Even where the anti -
union notive is not the domnant notive but nay be so snall as
"the last straw which breaks the canel 's back', a violation has
been established. N.RBv. Witfield Fickle Go. 374 F. 2d 576,
582, 64 LRRM 2656 (5th G r. 1967).

The NLRB has found di scharges to be di scri mnatory where:
The enpl oyer gives 'shifting reasons' for the discharge,
indicating 'nere pretenses' for an anti-union cause, Federal
Maul Corp., Serling AumnumC. Ov. v. NLRB 391 F. 2d 713,
67 LRRM 2686 (8th Ar. 1968); no reason is given at the tine of
di scharge and no warning i s given about objectionabl e behavi or,
NLRB v. Tepper, 297 F. 2d 280, 49 LRRM 2258 (10th G r. 1961);
there is prior tol erance of conduct which the enployer relies on
to justify the discharge after union activity has begun, NLRB v.
Princeton Inn Go., 424 F.2d 264, 73 LRRM 3002 (3rd A r.1970);a
nore experienced worker who has participated in union activities
is fired rather than a | ess experienced worker, Federal Mogul
Gorp., Serling AumnumG. DOv. v. NLRB, supra.

Addi tional cases dealing wth factors simlar to those in
the case at bar wherein the NLRB has consi dered circunstanti al
evidence of a discrimnatory discharge are as fol |l ows:

J. R Townsend Lincoln Mercury, supra; Holiday Inn of

Henyetta, supra; odyear Tire and Rubber (o. (1972) 197
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NLRB 666, 80 LRRM 1701 (changes in position in respect to
expl ai ni ng the reason for the discharge);

Mirx- Haas dothing Co. (1974) 211 NLRB 350, 87 LRRVI 1054;
Howard Johnson Co. (1974) 209 NLRB 1122, 86 LRRM 1148; D. M
Rotary Press, Inc. (1974) 208 NLRB 366, 85 LRRM 1477, enf orced
(CA 6, 1975) 524 F2d 1342, 91 LRRVI2240; lhiroyal, Inc. (1972)
197 NLRB 1034, 80 LRRM 1694; Atlantic Marine (1971) 193 NLRB
1003, 78 LRRMI 1460; Shivvers Corp. (1974) 213 NLRB No. 15, 87
LRRM 1753 (the timng of the discharge, e.g., shortly after

enpl oyer gai ns know edge of union activity).

Lastly, the Board gives us additional guidance wth respect
to dealing wth the facts in our case (especially as to Val enzuel a and
sone of Respondent's evidence that he perfornmed his work slowy) in
the recent case of Bacchus Farns (April 28, 1978) 4 ALRB No. 26, at

page 5 when it hel d:

Ve conclude that his discharge was notivated in substantial
part= in reprisal for his protected activities. In these
circunstances, even if the enpl oyee's sl ow work perfornance was
a contributing factor in the decision to discharge him his
termnation nonethel ess constitutes a violation of Section 1153
(c) and (a) of the Act. NLRBv. King Louie Bowing Corp., 472
F.2d 1192 (8th AQr. 1973), 82 LRRM 2576; S nclair @ ass Conpany
v. NLRB, 465 F.2d 209 (7th dr. 1972), 80 LRRM 3082.

YThe ALOnoted that Nava, Jr., admitted that one of the
reasons he was transferred fromjob to job was because he was
slow seemngly ignoring the fact that this was only one of the
reasons Nava advanced, the other being his conversations wth
Supervi sor Qustavo Leon about the Union. Mreover, his response
to the question as to why he had been transferred does not go to
the issue of the reason he had been di scharged, which Nava, Jr.,
testified he believed was because Rei noso had seen him
distributing the leaflets.™
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Application of the law cited above to the facts in our
case supports ny findings that Val enzuel a and A nazon were di schar ged
because of their participation in protected activities

The evidence clearly established that Respondent was
opposed to the ULFW It conducted an extensive no-uni on canpai gn
before the el ection and continued with its efforts to discourage its
enpl oyees' invol venent with the union after the el ection. There were
nmanagenent neetings for supervisorial guidance in wagi ng the no-uni on
canpai gn and neeti ngs wherei n managenent endeavored to explain to the
wor kers the di sadvantages of bringing in the union conpared to the
benefits to be realized if the conpany won, such as conti nued
enpl oynent and rai ses. Respondent supervisors (at |east d over and
Proffitt), utilizing large "flip-up" placards printed in Spani sh and
English, told groups of enpl oyees that they could | ose their jobs if
they voted for the union,—and that there could be | oss of future
enpl oynent shoul d the peopl e vote for the union

Supervi sorial personnel acconpani ed uni on representatives
when they were on conpany property, thereby inhibiting the workers
contact and dial ogue with the UFWrepresentatives. Respondent
supervi sorial personnel sought to ascertain who was pro-uni on and who
was not. A nazon credibly testified that dispatcher (an admtted
supervisorial post) Luis Serra interrogated the enpl oyees regardi ng

how they voted in the el ection.

—Fhe ALRB has held that such threats are a violation of §1153(a] of
the Act and an indication of anti-union aninus. See MQoy's Poultry
Services, Inc., 4 ALRB 15.
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Qover, Proffitt, Torrovillas, and Doris Jorgenson not only expressed
their strong anti-union aninus but al so nade i nquiry of and coments
to workers regarding their uni on synpathies.

As discussed nore fully in the succeeding section of this
DCeci sion, Doris Jorgenson (a person whose conduct is inputable to
Respondent) conducted a neeting of the workers on conpany tine and on
conpany property to marshal their support of her effort to get rid of
the union. She had called the neeting by public announcenent over
the conpany | oud speaker system after first having obtai ned the
permssi on of Branch Manager Sacy. |Imediately after the neeting,
she drafted an anti-union petition at the Producti on Manager's desk,
usi ng conpany paper, and then approached i ndivi dual workers seeking
their signatures on the petition.

Al of the above supports General Counsel and Chargi ng
Party's contention that Respondent nmanifested an anti-uni on ani nus,
and | so find. General Gounsel and UFWal so contend that Respondent
has been effectuating a realization of its previous warni ngs that
there could be future | oss of enpl oyment shoul d the peopl e vote for
the union, in that the ngjority of the enpl oyees who voted in the
el ection have already been elimnated fromthe payroll (see Exhibit
GG 4), including the two nost visible union supporters, Val enzuel a
and Al nmazon; and that this purge of union supporters is well known to
Respondent' s workers. Athough | find in favor of their contention
wth respect to Val enzuel a and Al mazon, there was insufficient
evi dence to determne whether the other termnations were part of the

purge or sinply the result of normal attrition.
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| concl ude, in accordance wth ny findings di scussed
earlier and in light of the relevant | aw set forth above, that
Respondent di scharged Jorge Val enzuel a and John A nazon because of
their participation in concerted activities in violation of
Sections 1153 (a) and (c) of the ALRA

Respondent knew that these two enpl oyees were activists in
the uni on/no-union struggle at Perry's Pants and that at the tine of
their respective discharges they were definitely in the union canp.
Respondent's preferred justifications for the di scharges are not
supported by the evidence and/ or the decisional |aw chronicled above.

V. The Surveillance and Interrogation by
Dori s Jorgenson

Dori s Jorgenson began working for Perry's Pants in February

or March of 1976. She became a crew | eader in March of 1976 under the
supervi sion of the Production Manager. During the latter part of
Novenber or the first part of Decenber, 1977, she was given the title
and duties of a Supervisor of Production and Repair of Pots and F ats
(see GG8). Exhibit GZ8 was personal |y handed to her by Mke Proffitt
at a neeting attended by Doris Jorgenson, Betty Cason, Ascencion Gl o,
and Locke Jorgenson, Each of those individuals al so received a job
description fromMke Proffitt at that neeting. M. Jorgenson
testified that she has al ways been and continues to be a nonsal ari ed
hour |y enpl oyee who punches the tine clock; however, she also testified
that she receives $3.25 per hour while the other wonen working in her

repair crewreceive the hire-in wage of $3.00 per hour or
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slightly higher at $3.10 per hour. She explained that she has been
wth the conpany | onger than the other wonen in her repair crew

Seve Qover testified that sone of Perry's ''supervisors" were hourly
enpl oyees. Respondent points out inits brief that M. Qover's
testinony shoul d not be afforded undue weight with respect to his

havi ng | abel ed Doris Jorgenson a "supervi sor" because, "throughout the
hearing it was apparent that the conpany often used this word in a
broad and non-techni cal sense to include | ead persons as well as
81140. 4(j) supervisors."

The evi dence established that Doris Jorgenson worked wth
and supervi sed approxi nately six to eight wonen in her crew (this is
consistent wth her job description as set forth in Exhibit GZ8,
whi ch includes, "5 Wrk wth and supervi se these personnel."). The
evi dence al so established that her work i s acconplished pursuant to a
daily list provided to her by the Producti on Manager, wherei n he
indicates the identity of the plants to be repaired. Wen several
priorities are |listed, she independently decides whi ch job shoul d be
done first, and by whom She directs the enpl oyees in the nanner in
which they performthe work. If there are any mstakes in repairing
the plants, she corrects the work or directs it to be corrected. She
testified that approximately 90 percent of the tine she does the sane
work as the ot her wonen; however, additionally, she directs and
teaches the others howto do the repair work and occasionally, the
planting. She would report to the Production Manager which girls in

her crew were capable of planting, and these girls were
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usual |y transferred to a higher paying job in the planting crew Ron
Sacy testified that Doris kept production records for her crew

John Al mazon testified that he saw Doris reprinmand two Filipino girls
working in her crew who were not doing the work correctly.

Branch Manager Ron S acy, Production Manager Mke Proffitt,
and Doris Jorgenson all testified consistently that the job
description set forth in BExhibit GZ8 accurately described Doris'
duties and the work she actually performed. Those duties include
establishing | abor and naterial requirenents, instructing new
pl anters, supervising pot set up, directing assenbly of naterial,
super Vi si ng personnel, responsibility for pot mai ntenance, and the
reporting of daily needs for area cl eanup.

There was testinony that other enpl oyees considered Doris a
supervisor. John A nazon testified that he was reluctant to give
Doris information she requested regarding his and his co-workers'
attitude toward the union. There was al so testinony that she was
ousted froma uni on neeting which was hel d sonetine after a January
17, 1978, negotiation session at whi ch Respondent |abeled Doris a
"supervisor" and took the position that Doris and two other "l ead
persons” (Gl lo and Soria) should be excl uded fromthe bargai ni ng
unit (see Exhibit R 8).

John Almazon testified that Doris told himthat if Betty
Cason didn't "clean up her act she woul dn't be around nuch | onger"

(Doris admtted that she may have said that unless Betty
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"got her act together"” she mght lose her job). Wthin a few
weeks, Betty Cason was fired.

On Decenber 23, 1977, Doris called a neeting of all of
Perry's Plants' enpl oyees, after first checking with Branch
Manager Stacy and obtaining his consent, by using the conpany
i ntercom| oud speaker systemto announce the neeting to the
enpl oyees. She conducted the neeting in one of the conpany's
greenhouses. The enpl oyees spent approxinately 45 mnutes at the
neeting, during which tine Doris expounded her anti-union views
and urged the workers to take a simlar position. The Respondent
paid the workers their regular rate of pay during the tine they
spent at the neeting. Supervisor Rudy Torrovillas attended the
neeting, along wth a najority of the workers. (Production
Manager Proffitt later instructed Cason to anend her Daily M ant-
ing Record [see GG 5] because she had witten "3/4 hr. union
neeting" so as to delete the word "union.”) Imediately after the
neeting, Doris spent one or two hours endeavoring to further her
goal of ousting the union fromPerry's Plants. She drafted a
petition to that effect at Producti on Manager Proffitt's desk,
usi ng conpany paper. She wal ked around Perry's Pl ants' prem ses,
endeavoring to obtain signatures fromthe enpl oyees on the
petition. The evidence established that no other "enpl oyees" had
ever called a neeting involving all of the enpl oyees at Perry's
M ants by using the intercoml oud speaker system In fact, the
testinmony was that only supervisorial and/or secretarial personnel

ever used the intercomloud speaker system Additionally,
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there was no evidence that any other "enpl oyee" had ever call ed
and/ or conducted a general conpany neeting to discuss union natters
on conpany property during regul ar working hours.

In addition to having call ed and conducted the neeti ng, and
having drafted and circul ated the anti-union petition (during which she
personal |y sought to obtain signatures fromPerry's A ants' enpl oyees),
the testinony established that Doris frequently asked John A mazon how
he felt about the union and if other enpl oyees were attendi ng union
neetings and who they were. Doris attended union neetings wth
Respondent enpl oyees on Decenber 22 and 29, 1977, during which she
asked nmany poi nted questions about the union. After the neeting of the
29t h, she again asked A mazon how he felt about the union. He
r esponded unequi vocably in favor of the union, and was di scharged
several weeks |ater.

Doris attended anot her union neeting subsequent to the
negoti ati ng session in January of 1978 (this was the session wherein
the Respondent had | abel | ed her a "supervisor” and sought to excl ude
her fromthe bargai ning unit); however as previously indicated, she was
ousted fromthat neeting by the others in attendance because they
consi dered her to be a supervi sor.

Respondent, in its brief, concedes "that if Doris Jorgenson
had been a conpany supervisor or agent at the tine, her actions in
circulating an anti-union petition and speaki ng with John A nazon about
the union woul d constitute unl awful interrogation and/or surveillance."
Al t hough having previously "l oosel y" |abelled her a "supervisor,"

Respondent "strongly denies that M.
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Jorgenson was a. supervisor wthin the neaning of Section 1140.4 (j) of
the Act or was acting as a conpany agent at the tine." General Gounsel
and Charging Party contend that Ms. Jorgenson was a supervisor (both in
name and function) wthin the neaning of the Act and/or the

Respondent' s agent at the tinme she conducted the neeting on Decenber
23, 1977, circulated the petition, questioned John A nazon regardi ng
union views and activities, and attended the uni on neetings on Decenber
22 and Decenber 29 of 1977, and, that, in accordance therewth,
Respondent vi ol ated Section 1153(a) of the Act.

The law rel evant to the issue of M. Jorgenson's status is

as fol | ows:

Section 1140.4 (j) of the ALRA provides that:

"The term' supervisor' neans any individual having the
authority, in the interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge, assign, reward or
di sci pline other enployees, or the responsibility to direct them
or to adjust their grievances, or effectively to recommend such
action, 1f, in connection wth the foregoing, the exercise of
such authority is not of a nerely routine or clerical nature, but
requires the use of independent judgrent."

Section 2(11) of the NLRA defines supervisor in

essentially identical |language. In connection with this definition,
two principles are well settled. The first is that it "is to be
interpreted in the disjunctive . . . and the possession of any one of
the authorities listed in Section 2(11) places the enpl oyee invested
wth this authority in the supervisory class.” Chio Power (. v. NLRB
(CA6) 176 F2d 385, 387, cert, den. 338 U S 899. The second is that

Section 2(11) "does not require the
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exerci se of the power described for all or any definite part of the
enpl oyee's tine. It is the existence of the power which determ nes

the classification.” Chio Power Go. v. NLRB, supra, at 388.

The fact that one supervisor in charge of one part of the
producti on works under other supervisors, is bound by careful |y
fornmulated rul es, and nust recei ve approval of superiors before
acting does not preclude supervisorial status. N.RBv. Budd Mg. (o.
(6th dr., 1948) 169 F2d 571, 22 LRRM 2414. The possessi on of

authority to use i ndependent judgnent in one of the specified
authorities is enough. NRBv. Brown and Sharpe Mg. (o. (1948) 169
F2d 331, 334, 22 LRRM2363. A higher rate of pay, director of other

enpl oyees' efforts, reporting enpl oyees who do not do good work, and
possessi on of greater skill than ot her enpl oyees are factors which
support a finding of supervisorial status. Gn-Pex Dvision of US
I ndustries (1972) 200 NLRB 466, 468, 81 LRRM 1548 (1972). (ne who

I nstructed ot her enpl oyees, who tol d enpl oyees to redo work whi ch was
done wong, who was considered to be a supervisor, and who i ssued
warni ngs, was found to be a supervisor. Paoli Chair Go. (1974) 213
NLRB 909, 920, 87 LRRM 1363.

The exercise, or the authority to exercise, any of the
statutory functions nay classify one as a supervi sory person even
If nmost of his tine is spent in normal production or nai ntenance

duties. NLRBv. Brown and Sharpe Mg. Go., supra. The exercise

of one or nore of the statutorily defined
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functions is always the focal point for assessing supervisori al
status, but the NLRB continues to consider "secondary indicia" in
borderline cases. Anong the secondary indicia relevant to our case
are:

Wiet her the individual is considered by fellow workers to
be a supervisor. Gerbes Supernarket, Inc. (1974) 213 NLRB No. 112,
87 LRRVI 1762.

Wiere the individual attends managenent neetings.
Typographers Local No. 101 (Washington Post (o.) (1975) 220
NLRB No. 144, 90 LRRM 1523.

Wiere a working foreman required to use discretion in
directing work of |inenen was a supervisor. He worked al ongsi de the
men. Douglas Hec. Gorp. (1972) 194 NLRB 821, 79 LRRM 1118.

Wiere a shop foreman wth supervisory authority was a
supervi sor even though working with tools 40 percent of his tine,
despite a contract provision which defined supervisory enpl oyees as
persons who do not work with tools of the trade. Pattern Makers
Ass'n. (1972) 199 NLRB 96, 81 LRRM 1177.

Hol ding that the authority to transfer enpl oyees con-
stitutes the exercise of independent judgnent even though the
authority to hire and fire nay be absent. N.LRBv. Big Ben
Departnent Stores (CA 2, 1968) 396 F2d 78.

Rel evant factors in determning supervisorial status
include rel ative earnings, the power to transfer, hire, discharge,
assign and direct work, the authority to excuse absences, validate
tine cards, and report to nanagenent regarding the quality of
production. Dairy Fresh Products, 3 ALRB No. 70.
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Respondent argues that "the 'crew | eader! system was
fully ineffect at Perry's, as it is in many agricul tural opera-
tions, and was not generated sinply to bol ster the conpany's
position wth respect to Doris Jorgenson.” Respondent points out
that M. Stacy testified that Perry's had nunerous other crew
| eaders besi des Ms. Jorgenson and Ms. Cason—at |east six other
per sons who shoul d be included in that category, including George
Val enzuel a." Respondent's argunent is unconvi nci ng when con-
sidered in light of the January 17, 1978 negoti ati on sessi on at
whi ch Respondent's representatives (Branch Manager Ron S acy,
attorney Fred Morgan, and Main Negotiator Mark Ferring) presented
a "List of Excluded Enpl oyees" fromthe bargaining unit (see
Exhibit R8). The list specified three "Lead Persons" whom

Respondent representatives | abel | ed supervi sors—Bori s Jor genson,
J. A Gllo, and Cctabiano Soria. It is significant that these
three | ead persons were distingui shed fromthe other |ead persons
and, in fact, were | abelled "supervisors" by the Respondent at
that neeting. Wen questioned at our hearing, Stacy asserted that
the term"supervisor" was used | oosely and that the conpany
consi dered these three | ead persons to be neither agricul tural
enpl oyees nor managenent. |In response, General Counsel nakes the
telling point that "These three individuals, however, were al so
not considered clerical or confidential enployees and therefore
can only be supervisors."

| find, when weighing the credi bl e evidence presented

inthis case, as set forth earlier herein, and applying the above
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relevant law, that General (ounsel and Charging Party have proved
that Doris Jorgenson was Respondent's supervisor at the tine she
call ed and conducted the neeting on Decenber 23, 1977, circulated the
anti-union petition, questioned A nazon about his and fell ow workers'
union views, and attended the union neetings in Decenber of 1977.

At the very least, M. Jorgenson was Respondent's agent on
Decenber 23, 1977, and her conduct was inputabl e to Respondent (whose
nmanagenent had tinely know edge of the events or grounds for
know edge) within the neani ng of the | anguage of the cases cited
bel ow

The acts of nonsupervi sory enpl oyees are inputed to the
enpl oyer "if there is a connection between nanagenent and the
enpl oyee's action, either by way of instigation, direction, approval,
or at the very |l east acquiescence. ..." NLRBv. Dayton Mdtels, Inc.
(6th dr., 1973) 474 Fad 328, 82 LRRM 2651, enforced (1971) 192 NLRB
No. 112, 78 LRRM 1069 Boyl es Fanous Gorned Beef (o. v. NLRB (8th
dr., 1968) 400 F2d 154, 69 LRRM 2218, enforced (1968) 168 NLRB No.
46, 67 LRRM 1030.

In the case of Venus Ranches (1977) 3 ALRB No. 55, we find

the foll ow ng pertinent discussion:

. can the Respondent be held liable for the independent
acts of one of its enpl oyees who was neither a supervisor nor a

nmanager of the Respondent? . . . Unhder applicabl e National
Labor Relations Board precedent, . . . in order for an enpl oger
to be liable for an individual 's act s, that individual nust be

shown in some nmanner to be an 'agent™ of the enpl oyer. See
NL RB. A Russel | Manuf acturing Conpany, 27 LRRM 2311 (C A
5, 1951). - Agency' has been | oosely defined as acting under an
enpl oyer's direction or control. 'Agency' has al so been
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est abl i shed where an enpl oyer has ratified, condoned,

acgul esced in, or approved of the anti-union acts of an

I ndi vi dual or group directed agal nst his enpl oyees. Rati -
fication or approval need not be express, and nay be inplied
(Newt on Brothers Lunber Conpany, 1557 (1953), enf'd 39 LRRV
2452 (C A 5, 1954); Jewell, Inc. 30 LRRM 1033 (1952)). By
remaining silent and faili ng to di savow acts constituting
unfair |abor practices, or by neglecting to reprinand the
enpl oyees who coomtted thenm enpl oyers have been deened to
have acqui esced in, condoned or approved of such conduct and
have been hel d responsi ble for the unfair |abor practices
commtted. gSee NL RB v. Amwrican Thread Co., 28 LRRM 1249
(1951) , enf'! 204 F. 2d 169 (1953); Brewton Fashions, Inc.,
54 LRRM 1329 (1963), enf'd 62 LRRM 2169 (C A 5, 1964)."

See also the dictumin Ernest J. Honen, et al (1978) 4 ALRB No. 27.

Havi ng found Doris Jorgenson to be Respondent's supervi sor
and agent, it requires little additional discussion or legal authority
to support ny finding that she engaged in interrogati on and/ or
survei | | ance when she cal |l ed and conducted the neeting on Decenber 23,
1977, circulated the anti-union petition, questioned A nazon about his
and fell ow workers' union views, and attended the union neetings in
Decenber of 1977. However, | cite the follow ng additional support:

The interrogati on of enpl oyees regardi ng their uni on
synpat hi es and activities constitutes unlawful interference wth
protected activities unless taken by secret ballot wth stated
assurances agai nst reprisals for the express purpose of determning the
validity of a union's claimto najority status. N.RB v. Berggren and
Sons, Inc. (8th dr., 1969) 406 F2d 239, 70 LRRM 2338, cert, denied
(1969) 396 U S 823, 72 LRRMI 2431, approving NLRB rul es set on in
Sruksnes Gonstruction Co. (1967) 165 NLRB Nb.
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102, 65 LRRM 1385; Arnaudo Bros., Inc., 3 ALRB No. 78. The court

stated i n Berggren;

""Wen an enpl oyer inquires into organi zational activity whet her
by espi onage, surveillance, polling, or direct questioning, he

i nvades the pri vacK i n which enpl oyees are entitled to exercise
the rights given themby the Act. . . . Wen he questions an
enpl oyee about Uhi on organi zation or any concerted activities he
forces the enpl oyee to take a stand on such issues whether or not
the enpl oyee desires to take a position or has had full
opportunity to consider the various argunents offered on the
subject. . . . Mreover, enployer interrogation tends to inpl ant
in the mnd of the enpl oyee the apprehensi on that the enpl oyer is
seeking infornmation in order to affect his job security and the
fear that economc reprisal wll followthe questioning. . . .
Interrogation thus serves as an inplied threat or a warning to
enpl oyees of the adverse consequences of organi zati on and

di ssuades themfrom ﬁartl cipating in concerted activity. It

t hereby undermnes the bargai ni ng agent chosen by the enpl oyees,
thwarts sel f-organi zation, and frustrates enpl oyee attenpts to
bargai n col lectively.' These adverse effects can followinter-
rogation regardless of the enployer's motive." 406 F2d at, 70
LRRMat 2341, internal quotation fromthe dissent in B ue F ash
Express, Inc. (1954) 109 NLRB 591-97, 34 LRRM 1384.

Quest i oni ng whi ch places an enpl oyee in the position of
acting as an i nformant regardi ng uni on synpathi es or co-workers
wll likew se be unlawful. Abex Gorp. (1966) 162 NLRB 328, 64 LRRM
1004.

Survei | | ance of enpl oyees by an enpl oyer, whether wth
supervisors or rank and file workers or outsiders, has consistently
been held to violate 8 (a) (1). onsolidated Edison Go. v. NLRB (1938)
305 US 197, 3 LRRVI646. Surveillance is a violation regardl ess of

whet her the enpl oyees are aware of the conduct. NLRB v. G ower Shi pper
Vegetable Ass'n (CA 9, 1941) 122 F2d 368, 8 LRRM 891; NLRB v. S npl ex
Tine Recorder (o. (CA 1, 1968) 401 F2d 547, 69 LRRMVI 2465. The Board

has found an 8(a)(1) violation
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for surveillance of union activities by supervisors who were notivated
solely by their own curiosity and who were subsequent!y forbi dden by
the enpl oyer to continue the surveillance. Intertype Go. v. NLRB (CA
4, 1967) 371 F2d 787, 64 LRRM2557. S mlarly, an enpl oyer viol ates

the Act if he encourages enpl oyees to engage in surveillance of union
activities. Saginas Furniture Shops, Inc. v. NLRB (CA 7, 1965) 343
F2d 515, 58 LRRM 2417; NLRB v Saxe-(d assnan Shoe (CA 1, 1953) 201 Fa2d
238, 31 LRRM 2271.

Survei |l ance of enpl oyees or giving the inpression of
surveillance is violative of Section 1153(a) in that it interferes
wth, restrains, and/ or coerces enpl oyees in the exercise of their
protected rights. (bserving union activity has been held to be
unl awful surveillance froma distance of 150 feet. Northwest Propane
Go. (1972) 197 NLRB 87, 80 LRRM 1430. Actual surveillance of union

activities has been held to violate the NLRA in a nunber of contexts.
See, e.g., Alied DDumService, Inc. Astro Gontainer . Dv. (1970)
180 NLRB No. 123, 73 LRRM116; Sandard Forge & Axle ., Inc. (5th
dr., 1970) 427 F2d 344, 72 LRRM 2617, cert, denied (1970) 400 U S.

903. The fact that the surveillance was not surreptitious does not
nake it any the less unlawful. N.LRBv. Qllins and A knan Gorporati on
(4th dr., 1944) 146 F2d 454.

Furthernore, the NLRB has hel d that unlawful surveillance
does not depend on any actual effect of the conduct upon enpl oyees.
Gld drcle Department Sores (1973) 207 NLRB No. 147, 85 LRRM 1033.
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| conclude, based upon all of the foregoing findings,

cited law, and discussions, that Respondent, by and through its
supervi sor and agent, Doris Jorgenson, engaged in interrogation
and surveillance of its enpl oyees regarding their union nenber-
ship, activities, views, and synpathies in violation of 81153(a)
of the Act.
The Renedy

Havi ng found and concl uded that Respondent engaged in
certain unfair |abor practices wthin the meaning of Sections
1153(a) and (c) of the Act, | recommend that Respondent be ordered
to cease and desist therefromand to take specific affirmative
action designed to effectuate the policies of the Act, as set forth
in ny recommended O der.

The unl awful di scharges of Jorge Val enzuel a and John
A nmazon justify the issuance of an order that Respondent offer them
imredi ate and full reinstatement to their fornmer or substantially
equi val ent jobs wthout prejudice to their seniority or other rights
and privileges, and nake themwhol e for any | osses they may have
suffered as a result of their termnation pursuant to the formul a
used in Sunnyside Nurseries, Inc. (1977) 3 ALRB Nb. 42, and in
accordance wth NLRB precedent. See F. W Wolworth Co. (1950) 90
NLRB 289, and Isis Pl unbing & Hearing Go. (1962) 138 NLRB 716.

The discrimnatory di scharges, interrogation, and
survei |l ance coomtted by Respondent strike at the heart of the

rights guaranteed to enpl oyees by Section 1152 of the Act. The



inference is warranted that Respondent maintains an attitude of
opposition to the purposes of the Act wth respect to justice, fair
play, and the protection of enpl oyee rights. Therefore, | recomend
that Respondent be ordered to cease and desist frominfringing in any
nmanner upon the rights guaranteed in Section 1152 of the Act.
Additionally, I recommend that the workers be notified of
the Board s findings, conclusions, and orders by the posting, nailing,
and readi ng of the NOIN CE TO EMPLOYEES attached hereto as "APPEND X'
i n accordance wth the specific steps set forth in ny recomended
Qder and pursuant to the rational e of Tex-Cal Land Managenent, |nc.

(1977) 3 ALRB Nb. 14, the cases cited therein, and its progeny; and

that Respondent notify the Regional Drector of its conpliance
efforts.

Uoon the basis of the entire record, the findings of
fact and concl usions of |law and pursuant to Section 1160.3 of the

Act, | hereby issue the follow ng recommended:
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ROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that the Respondent,
Arerican Garden Perry's Hants, Inc., its officers, agents,
successors and assigns shal | :

1. Cease and desist from

a. D scouraging nenbership of any of its enpl oyees in
the Uhited FarmVWrkers of Arerica, AFL-AQ or any ot her |abor
organi zation, by discharging, laying off, or in any other nanner
di scrimnating agai nst enpl oyees with respect to their hire or tenure of
enpl oynent or any other termor condition of enpl oynent, except as
aut hori zed in Section 1153 (c) of the Act.

b. Interrogating enpl oyees and engagi ng i n surveillance
of enpl oyees regarding their union nenbership, activities, views, and
synpat hi es.

c. In any other manner interfering wth, restraining, or
coerci ng enpl oyees in the exercise of those rights guaranteed t hem by
Section 1152 of the Act.

2. Take the follow ng affirnative actions which wll
effectuate the policies of the Act:

a. fer to Jorge Val enzuel a and John A nazon
imediate and full reinstatnent to their forner or substantially
equi valent jobs wthout prejudice to their seniority or other rights
and privileges, and make themwhol e for any | osses they rmay have
suffered as a result of their termnation pursuant to the fornul a
used in Sunnyside Nurseries, Inc. (1977) 3 ALRB Nb. 42.
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b. Preserve and nake available to the Board
or its agents, upon request, for examnation and copying, all
payrol | records, social security paynent records, tine cards,
personnel records and reports, and other records necessary to
determne the back pay due to the two enpl oyees naned above.

c. Sgnthe Notice to Enpl oyees attached hereto which
after translation by the Regional Drector into Spani sh and ot her
appropri ate | anguages, shall be provided by Respondent in sufficient
nunbers in each | anguage for the purposes set forth herei nafter.

d. Wthin 30 days fromreceipt of this Oder, nail a
copy of the Notice in appropriate | anguages to each of the enpl oyees
onits current payroll, as well as to all its 1976 and 1977 peak-
season enpl oyees.

e. Post copies of the attached Notice in all appro-
priate | anguages i n conspi cuous places on its property, including
pl aces where notices to enpl oyees are usual |y posted, for a 60-day
period to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any copy or copies of the Notice which
nay be altered, defaced or renoved.

f. Permt an agent of the Board to distribute and
read this Notice in all appropriate | anguages to its enpl oyees
assenbl ed on conpany tine and property, at tinmes and places to be
determned by the Regional Drector. Follow ng the reading, the
Board Agent shall be given the opportunity, outside the presence

of supervisors and nanagenent, to answer any questions the
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enpl oyees nmay have concerning the Notice or enpl oyees' rights under
the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees
to conpensate themfor tine lost at this reading and the questi on-and-
answer peri od.

g. Notify the Regional ODrector in witing, wthin 30
days fromthe date of the receipt of this Gder, what steps have been
taken to conply wth it. Uoon request of the Regional Drector,
Respondent shal|l notify himperiodically thereafter in witing what
further steps have been taken in conpliance with this Gder.

Dated: June 12, 1978.

RCBERT A D | SIDCRO
Admnistrati ve Law G fi cer
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APPEND X

NOT CE TO EMPLOYEES

After a hearing in which all parties presented evi dence, the
Agricultural Labor Relations Board has found that we have engaged in
violations of the Agricultural Labor Relaions Act, and has ordered us to
notify our enpl oyees that we will respect their rights under the Act in
the future. Therefore, we are nowtelling each of you:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

To organi ze thensel ves;

To form join or hel p unions;

To bargain as a group and choose whomthey want to speak
for them

To act together wth other workers to try to get a
contract or to help or protect one anot her;

To decide not to do any of these things.

o b~ wbhk

~ Because you have these ri ?hts, we promse that we wll not
do anything else in the future that forces you to do, or stops you from
doing, any of the things listed above; expecially we wll not use any

of our supervisors or agents to interrogate you or engage in

survei |l | ance of you regardi ng your union menbership, activities, views,
and synpathies; and we will not discharge or lay off any of you because
you are nenbers of or support the UWand/or engage in the protected
activities listed above.

_ ~ The Agricultural Labor Relations Board has found that we
discrimnatorily di scharged Jorge Val enzuel a and John Al nazon because t hey
supported the UFWand engaged in protected activities; therefore, we wll
of fer Jorge Val enzuel a and John Al mazon full reinstatement to their formner
or substantially equival ent jobs w thout prejudice to their seniority or
other ri ?hts and privileges, and we wll pay themfor any | osses they nmay

have suffered as a result of their discharges.
Cat ed: AMVER CAN GARDEN PERRY' S PLANTS, | NC
By
Representati ve Title

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOT ReEMDVE (R MUTT LATE
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